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STATEMENT OF SUBJECT MATTER AND APPELLATE JURISDICTION 
 

  
The Appellant, Basic Services, Inc., files this appeal from an order of 

the Superior Court of the Virgin Islands denying appellant's motion for relief 

from judgment filed pursuant to Rule (60)(b) of the Virgin Islands Rules of 

Civil Procedure.  

The Superior Court of Virgin Islands had jurisdiction to hear this 

matter pursuant to Title 4, section 76 of the Virgin Islands Code which vests 

the Superior Court of the Virgin Islands with original jurisdiction over all civil 

actions. The Supreme Court of the Virgin Islands has jurisdiction over all 

appeals arising from final judgments, final decrees, and final orders of the 

Superior Court, or as otherwise provided by law. 4 VIC section 32 (a). 

Appealable judgments and orders to the Supreme Court shall be available 

only upon the entry of final judgment in the Superior Court from which 

appeal or application for review is taken. Pichierri vs. Crowley, 59 V.I. 973, 

977 (V. I. 2013). 

 

STATEMENT OF THE ISSUES PRESENTED FOR REVIEW 

Whether the Superior Court erred in denying appellant's motion for 

relief from judgment pursuant to Rule 60(b) of the Virgin Islands Rules of 
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Civil Procedure? 

(a) Whether “The Letters” received by Basic Services provided 

sufficient grounds for relief from the operation of the judgment pursuant to 

authority of Rule 60 (b)(6), "any other reason that justifies relief", provision?  

(b) Whether “The Letters” received by Basic Services provided 

sufficient grounds for relief from the operation of the judgment pursuant to 

authority of Rule 60 (b)(2), "newly discovered evidence" provision? 

 
 

STANDARD OF REVIEW 
 
 

This Court “ordinarily review[s] an order granting [or denying] relief 

from judgment” pursuant V.I. R. Civ. P. 60, “for abuse of discretion.” Suid v. 

Law Office of Karin A. Bentz, P.C., 2021 VI 14, ¶ 13 (V.I. 2021) (citing 

Gould v. Salem, 59 V.I. 813, 817 (V.I. 2013)). However, when “the ruling 

was based on an interpretation and application of a legal precept” its 

“review is plenary.”  Gould, 59 V.I. at 817.  

“The general purpose of Rule 60(b) ... is to strike a proper balance 

between the conflicting principles that litigation must be brought to an end 

and that justice must be done.” Kazi v. Colonial Pac. Leasing Corp., 69 V.I. 

903, 909 (V.I. 2018) (quoting another source). “It follows that a court need 
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not serve that purpose when an issue was not litigated and did not result in 

a decision contained in the judgment from which a party seeks relief.” Id. 

Virgin Islands Rule of Civil Procedure 60(b)(2) provides that  “the 

court may relieve a party or its legal representative from a final judgment, 

order, or proceeding for ... newly discovered evidence that, with reasonable 

diligence, could not have been discovered in time to move for a new trial 

under Rule 59(b)[.]” Importantly, “[u]nder Rule 60(b)(2) the phrase ‘newly 

discovered evidence’ refers to evidence of facts in existence at the time of 

trial of which the aggrieved party was excusably ignorant.” Walters v. 

Parrott, 58 V.I. 391, 415 (V.I. 2013) 

 In contrast, “Rule 60(b)(6) concerns justice more broadly, and 

represents the ‘grand reservoir of equitable power’ granted to courts ‘to do 

justice in a particular case.’” In re Estate of Watson, 2015 WL 13158535, at 

*4 (V.I. Super. Mar. 20, 2015) (quoting  A.P. v. Gov't of the V.I. ex rel. 

C.C., 961 F. Supp. 122, 124–25 (D.V.I. App. Div. 1997); Martinez–McBean 

v. Government of the Virgin Islands, 562 F.2d 908, 911 (3d Cir. 1977). The 

Supreme Court of the United States, when analyzing the federal version of 

the rule, from which Rule 60(b)(6) is modeled, determined that a motion 

under Rule 60(b)(6) should be granted when “appropriate to accomplish 

justice.” Klapprott v. United States, 335 U.S. 601, 614–15 (1949).  
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 “A motion under Rule 60(b)(6) ‘must be fully substantiated by 

adequate proof and its exceptional character must be clearly established.’” 

A.P. v. Gov't of the Virgin Islands ex rel. C.C., 961 F. Supp. 122, 125 

(D.V.I. 1997) (quoting FDIC v. Alker, 234 F.2d 113, 116 (3d Cir.1956)). “To 

determine whether extraordinary circumstances exist, a full hearing must 

be held by the trial court, the parties must be given the opportunity to 

produce their witnesses, and the [Superior] Court must render findings of 

fact and conclusions of law.” Id. (citing Alker, 234 F.2d at 116 (directing 

judge to hold a full hearing to determine existence of extraordinary 

circumstances) (emphasis added).  

 A trial court’s decision to rule under Rule 60(b)(6) is guided by 

various equitable factors, including: 

“[1] the general desirability that a final judgment should not be 
lightly disturbed; [2] the procedure provided by Rule 60(b) is not 
a substitute for an appeal; [3] the Rule should be liberally 
construed for the purpose of doing substantial justice; [4] 
whether, although the motion is made within the maximum time, 
if any, provided by the Rule, the motion is made within a 
reasonable time; ... [5] whether there are any intervening 
equities which make it inequitable to grant relief; [6] any other 
factor that is relevant to the justice of the [order] under attack.” 

Lasky v. Cont'l Prods. Corp., 804 F.2d 250, 256 (3d Cir. 1986) (quoting 6 

James Wm. Moore et al., Moore’s Federal Practice ¶ 60.19 (2d ed. 1985)) 

(alterations in original).  
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STATEMENT OF THE CASE 

 

Basic Services and the Government of the Virgin Islands, Department 

of Education (VIDOE), entered into a series of contracts spanning nine (9) 

years beginning in 2000. This suit involved contracts covering years 7, 8, 

and 9 for the provision of technical services and equipment to the 

Department of Education (JA:204).  

Basic Services filed suit in the Superior Court of the Virgin Islands 

Division of St. Thomas- St. John, on May 8, 2012 in order to preserve its 

claim against the running of the applicable statute of limitations 

(JA:278-281). On August 1, 2017 the Government of the Virgin Islands, 

Department of Education filed a motion for summary judgment 

(JA:066-193). Basic Services filed an opposition to the motion for summary 

judgment and made a cross motion for summary judgment on August 25, 

2017 (JA:194-277). The Superior Court, on October 17, 2017 issued an 

order and memorandum of opinion granting the government's motion for 

summary judgment and denying Basic Services’ cross motion for summary 

judgment. The Superior Court issued an order consistent with its 

memorandum and opinion dismissing the claims of Basic Services with 

prejudice (JA:026-029). Basic Services took appeal to the Supreme Court 
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of the Virgin Islands on November 7, 2017 (JA:290-292).  

The Supreme Court of the Virgin Islands issued an opinion on June 

13, 2019 that affirmed the judgment of the Superior Court that granted 

summary judgment in favor of the VIDOE and denying summary judgment 

in favor of Basic Services (JA:293-310). The Supreme Court also found 

that the Superior Court erred in finding that the claim that the Government 

did not act in good faith and that the government's action caused USAC's 

non-payment was not properly before it; but held that error harmless. 

During the period when Basic Services was writing its brief to the 

Supreme Court and in mid-January 2018, Appellant Basic, received two 

letters from the Universal Service Administrative Company (USAC) dated  

December 27 and December 28, 2017 respectively. These letters 

disclosed, for the first time, that the agency would not make payment on 

invoices submitted by the VIDOE on behalf of Basic Services because the 

VIDOE violated competitive bidding rules of the program. The violation 

occurred when VIDOE hired an employee of Basic and later put that same 

employee on the bid evaluation committee, without the knowledge of Basic. 

The letters made clear that Basic was disqualified from receiving payments 

because of the wrongful actions of the VIDOE (JA:204-211; 283-289).     

Basic Services filed a motion on May 3, 2018 with the Superior Court 
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seeking relief from the court's summary judgment order pursuant to Virgin 

Islands Rules of Civil Procedure 60(b) (JA:311-330). When the Superior 

Court failed to timely rule on Basic's motion for relief from judgment, Basic 

Services filed a renewed motion for relief from judgment with the Superior 

Court on June 17, 2019 (JA:342-345). After awaiting a period of time 

without a ruling by the court, Basic Services filed a second renewed motion 

for relief from the summary judgment and order on August 23, 2019 

(JA:355-367). The government opposed each of these motions 

(JA:331-341; 346-354; 368-378).  

On December 10, 2020 the Superior Court issued an order denying 

the motion filed by Basic Services (JA:003-012). It is from this denial of 

relief that Basic Services took timely appeal on January 4, 2021 

(JA:001-002) 

 

STATEMENT OF THE FACTS 

The E-Rate program is a federal funding initiative designed to provide 

funding for specified technology services and products for schools and 

libraries through the United States (JA:218-230). The Virgin Islands 

Government has participated in the E-Rate program since its inception in 

1998 and has received more than ten million dollars ($10,000,000.00) in 
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federal funding for technology during the first six (6) years of the program 

(JA:218 Id.).  For E-Rate Years 1-6, service providers were selected by the 

Virgin Islands Department of Education (“VIDOE”) pursuant to the federally 

mandated competitive bidding process, which involves the posting of a 

service solicitation form for no less than 28 calendar days and the 

establishment of a technology committee to review responsive proposals 

submitted by interested contractors.  (JA:218 Id.).  To meet the 

competitive bidding requirements for years 7, 8 and 9 (that are the subject 

of this law suit) in this instance, the Government, through the Department 

of Property & Procurement (“P&P”), issued a Request for Proposal (“RFP”) 

(No. 0004-2004) for technology services requested by the VIDOE on 

November 25, 2003.  (JA:218 Id.).   

On April 5, 2005 a contract was entered between Basic Services and 

the Government of the Virgin Islands, Virgin Islands Department of 

Education (sometimes hereinafter referred to as “Government” or 

“VIDOE”), to provide the specified technology services and products for 

schools and libraries throughout the Virgin Islands as part of the 

government's participation in the E-Rate program. This program was 

administered by the Schools and Libraries Division (sometimes referred to 

as “SLD”) of the Universal Services Administration Corporation. (JA: 



 

11 
 

218-230; 202-213)  The contract was amended to include years 8 and 9 of 

the e- rate program. (JA:225-228; JA:202-213). 

 According to the terms of this contract Basic Services was to 

provide technological services and equipment to the Government of the 

Virgin Islands for a three (3) year period covering years 7, 8 and 9 of the 

E-rate program. 

 The contract provides under the heading “Compensation”:  

“The government in consideration of the satisfactory performance of 

the services described in Addendum I (Scope of Services), agrees that 

contractor shall be paid the sum of one million, five hundred thirty thousand 

dollars and no cents ($1,532,000.00), for the scope of services described in 

Addendum I attached hereto and made a part of this Contract. 

Compensation shall be paid to the contractor in compliance with the terms 

set forth in Addendum II attached hereto and made a part of this Contract”. 

Addendum II of the Contract provided for a two-tier payment system 

with the Government of the Virgin Islands paying ten (10%) percent of the 

contract amount and the remaining contract price was to be paid by the 

Schools and Libraries Division (sometimes herein referred to as “SLD”) of 

the Universal Services Administration Corporation. (JA:088-102, 139-162, 

202-213 ¶ 6, 7, 8, and 9). The Government also expressly agreed for each 
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year of the contract that it would:  

(i)  encumber sufficient funds to pay its portion of the compensation 

payable to contractor under this Contract; 

(ii)  remit payment to Contractor within thirty (30) working days of 

receipt of contractor’s invoice for services performed under this 

contract; and 

(iii)  assist Contractor in securing payment from the SLD for services 

performed under this Contract, as such assistance may be requested 

from time to time by contractor. (JA:139-162; 088-102). 

The Contract Amendment dated February 16, 2006 provided for this 

same two-tier billing and provided the same obligations on the part of the 

government. (JA 078-102; 202-213 ¶11,12,17,18,24,25). 

The terms of payment for both the Contract and the Amendment 

required Basic Services to perform and complete all technical services in 

advance for the full year, prior to submitting an invoice. The invoice 

generated by Basic Services was required to be submitted to the VIDOE for 

acceptance, certification and approval. The procedure established by the 

contract for payment was that after the VIDOE has signed off on the invoice 

and certified it for payment, the invoice is then transmitted to SLD for 

payment. No invoice was payable pursuant to the terms of the contract 
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unless and until the work was fully performed for the year and the 

performance was certified and accepted by the VIDOE (JA:202-213¶6,7). 

Basic Services submitted invoices for payment to the VIDOE. Invoice 

no.1127-06 was submitted to the government on September 30, 2006 and 

was not approved and certified for payment until July 2, 2007. Invoice 

785-06 was submitted by Basic to the government on July 2, 2006 and was 

not certified and approved for payment until June 13, 2008. Invoice 734-07 

was submitted by Basic to the VIDOE on July 2, 2007 but was not 

authorized and certified for payment until July 24, 2008.(JA 202-213; 

265-280). 

Basic Services and the government agree that the government made 

its ten (10%) percent payment for each of the years covered by the 

contract. Basic Services, however, has never received payment for the 

work performed under invoice numbers 1127–06, 785–06, and 734–07 (JA 

265-280). Basic Services has not received payment though it has fully and 

completely performed the services required by the contract and such 

services were actually received by the VIDOE, accepted by the VIDOE, 

and acknowledged by the VIDOE as having been timely and properly 

made.  

Basic learned through written discovery that though the VIDOE 
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received the invoices for payment for the services rendered, these invoices 

were accepted and certified by the Government (VIDOE) in an untimely 

manner. Basic believed that the late acceptance and certification was the 

cause of the non-payment. Basic found nothing else that would cause the 

invoices not to be paid. (JA. 265-277; 202-213). Basic believed and 

asserted that the untimely acceptance and certification was the crux of the 

breach by the VIDOE that required it to pay for the value of all services 

rendered and not limited to the ten (10%) percent.  

Basic Services filed suit on May 8, 2012 in order to preserve its 

claims and to avoid running afoul of the statute of limitations on contract 

actions. 

The Government filed a motion for summary judgment on August 1, 

2017. Basic responded to the government's motion and cross moved for 

summary judgment on August 25, 2017. The Superior Court granted the 

motion of the government and denied the cross motion of Basic by Order 

dated November 17, 2017. The court held that the VIDOE did not breach 

the contract as it had paid its 10% portion of the invoices that were billed. 

The court further found that Basic Services failed to prove that the VIDOE 

was responsible for the USAC nonpayment of the invoices and found that 

such a claim (for violation of the implied covenants of good faith and fair 
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dealing) was not contained in the complaint and was not properly before 

the court. The court further held that the issue of unjust enrichment was not 

properly before the court because the court had previously denied the 

motion of Basic to amend its complaint to assert entitlement to that relief. 

Sometime in mid January, 2018 Basic received two letters from the 

USAC dated December 27 and December 28 (collectively, "Letters") 

explaining the reasons that invoices submitted by the VIDOE on behalf of 

Basic had not been paid. For the first time Basic learned that the VIDOE 

violated the competitive bidding rules of the program because it had hired a 

former employee of Basic and, unknown to Basic, had put that person on 

the bid evaluation committee. The Letters stated that Basic was disqualified 

from receiving payment because of the wrongful action of the VIDOE. (JA: 

285-289.) 

Following receipt of the Letters, Basic filed a motion for relief from 

judgment on May 3, 2018, pursuant to rule 60 of the Virgin Islands Rules of 

Civil Procedure.(JA:311-330). When the Superior Court failed to rule on 

Basic's motion for relief from judgment within a reasonable time, Basic filed 

a renewed motion for relief from judgment dated June 17, 2019 and a 

second renewed motion for relief from judgment on August 23, 2019. The 

government opposed each of these motions. (JA-331-341; 346-354; 
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368-378). 

On December 10, 2020 the Superior Court denied Basic's motion for 

relief from judgment under Rule 60(b) of the Virgin Islands Rules of Civil 

Procedure. It is from this order that Basic takes timely appeal. 

ARGUMENT 

Whether the Superior Court erred in denying 
Basic Services relief under Rule 60(b) of 
the Virgin Islands Rules of Civil Procedure 
 

 Rule 60 (b) of the Virgin Islands Rules of Civil Procedure provides in 

relevant part: 

On motion and just terms, the court may relieve a party or its 
representative from a final judgment, order, or proceeding for the 
following reasons: 

 

(1) mistake, inadvertence, surprise, or excusable neglect; 
  (2) newly discovered evidence that could not, with 
        reasonable diligence, have been discovered in time to 
        move for new trial under Rule 59 (b); 

(3) fraud... Misrepresentation, or misconduct by an opposing 
        party; 
  (4) the judgment is void; 
  (5) the judgment has been satisfied...... ; or 
  (6) any other reason that justifies relief.  
 

 This Rule permits a court to do justice even after the court has 

entered a final judgment or order, upon a sufficient showing of the grounds 

listed or for any other reason that justifies relief. 
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 Rule 60 (b) states a basic rule that is common to both federal and 

local courts tasked with the traditional duties and obligations to decide 

disputes between litigants and to do justice. The overriding purpose of any 

court is to do justice, to the parties and to their individual claims while 

rendering a final decision. The overall purpose therefore of Rule 60 (b) is to 

require a court to strike a proper balance between these conflicting 

principles that litigation must be brought to an end and the principal that 

justice must be done. Estate of Weston, 2015 WL 13158535 (2015; 

Boughner v. Sec. of Health, Education & Welfare, 572 F.2nd 976, 977 

(1978); Kazi v.Colonial Pacific Leasing Corp, 69 V. I. 903 (2018)  

This instant case was in essence one to obtain payment for computer 

and technical services rendered to the VIDOE. Basic Services had 

submitted three invoices to the VIDOE that had never been paid. Basic 

sought to protect its right to payment against the potential running of the 

statute of limitations and filed this action while it, with the aid of the 

Department of Education, sought payment of the invoices from the USAC. 

During the discovery process, documentary evidence suggested that none  

of the invoices in question were accepted and certified by the VIFOE and 

submitted to the USAC within the time limits set out in the program for 

payment. Basic assumed, after finding nothing else that could have 
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provided a reason for the non-payment, that the untimely acceptance, 

certification and transmittal was the most probable cause.  

The VIDOE moved for summary judgment in August, 2017, and Basic 

cross moved. The Superior Court granted summary judgment in favor of 

the government on October 17, 2017. Following the Superior Court’s order 

granting summary judgment in favor of the government, and sometime in 

mid-January, 2018 Basic received two letters from the USAC dated 

December 27 and December 28 (collectively, "Letters") explaining the 

reasons that invoices submitted by the VIDOE on behalf of Basic had not 

been paid (JA:285-289). 1   The content of these letters disclosed, and 

Basic learned for the first time, that the VIDOE violated the competitive 

 
1  The Letters explained: 

 
After a thorough investigation, it has been determined that this funding is denied in full.  
It was determined that Joseph Philbert, a V.I. DOE employee, was a member of a 
vendor evaluation committee that selected Basic Services, Inc. as the service provider 
for the FRN and also had an association with the service provider.  Specifically, it was 
determined that payments were made to Mr. Philbert by Sherwin R[e]y, the owner of 
Basic Services, Inc., during the calendar years 2004–2006 when Philbert was employed 
on a part-time basis by Mr. R[e]y while also employed by V.I. DOE.  FCC rules require 
applicants ensure an open and fair competitive bidding process which begins when the 
FCC Form 470 is posted to USAC[‘]s Website.  The applicant must take an affirmative 
role in evaluating bids received and should not delegate the evaluation role to anyone 
associated with a service provider.  In order to conduct an open and fair bidding 
process, the applicant should not have a relationship with a service provider prior to or 
during the competitive bidding process that could serve to unfairly influence the 
outcome of a competition.  An employee of V.I. DOE engaged in a relationship with a 
selected service provider and also served on a vendor evaluation committee that 
selected the service provider, which represents a conflict of interest that compromised 
the competitive bidding process.  Therefore, the FRN is denied.   
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bidding rules of the program because it had hired a former employee of 

Basic and, unknown to Basic, had put that person on the bid evaluation 

committee. The ‘Letters’ stated that Basic was disqualified from receiving 

payment because of the wrongful action of the VIDOE. (JA:285-289). Basic 

moved the Superior Court, based on the disclosures contained in the 

Letters for relief from the summary judgment order, in the interest of justice.  

The Superior Court denied Basic’s motion made pursuant to Rule 

60(b) and in doing so committed reversable error. The court erred when it 

failed to strike a proper balance between the conflicting interests of finality 

of the court’s judgment and doing justice in the circumstances.  

The Superior Court erred in denying  
relief to Basic under Rule 60 (b)(6) 
 

 The Superior Court, in deciding to deny Basic’s request for relief from 

the judgment, relied, unjustifiably, on the order of the arguments contained 

in Basic’s motion, as if that order somehow was an indicator of what 

provision Basic primarily relied upon for authority in support of its motion for 

relief. The court took the order of arguments to somehow equate to an 

admission by Basic that its “Rule 60(b) claim is most closely related to the 

“newly discovered evidence” category.  The court was wrong. The truth of 

the matter was that the argument merely tracked the order in which the 
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category of relief fell in the rule; with 60(b)(2) coming before (b)(6), that 

argument logically was made first. No significance should have been given 

to what argument occurred first in Basic’s motion. Where each argument 

spatially fell within the motion should have played no role in determining 

which provision of Rule 60(b) could provide the requested relief. 

Virgin Islands Rules of Civil Procedure 60 (b)(6) does not confer on 

courts a standardless residual discretionary power to set aside judgments 

as that relief is only available after a showing of extraordinary 

circumstances. Application of this rule requires adequate proof and proof of 

its exceptional character. District Court of the Virgin Islands v. Government 

of the Virgin Islands, 961 F. Supp 122 (1997). Under both the Virgin Islands 

iteration of Rule 60 (b) and the analogous Federal Rule, relief under 

subsection (6) is granted “under extraordinary circumstances where, 

without such relief, an extreme and unexpected hardship would occur”. 

Judi’s of St. Croix Car Rental v. Weston, No. Civ. 2007/050, 2008 WL 

901485, at *5 (V.I. Feb. 22, 2008) (quoting Sawka v. Healtheast, Inc., 989 

F.2d 138, 140–41 (3d Cir .1993)).  See also Tharpe v. Sellers, 138 S. Ct. 

545, 546, 199 L. Ed. 2d 424 (2018).  Rule 60(b) requires that the Court  

balance the desire for finality of judgments with “extraordinary 

circumstances creating a substantial danger that the underlying judgment 
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was unjust” Ross v. Meyer, 741 F. App’x 56, 61 (3d Cir. 2018).  

According to the Supreme Court of the United States, relief under 

Rule 60 (b)(6) should be granted when “appropriate to accomplish justice,” 

Klopprott v. United States, 335 U.S. 601, 614-615, 69 S.Ct. 384, 390-391, 

93 L.Ed. 1099(1949) While Professor Moore described Rule 60(b)(6) as “a 

grand reservoir of equitable power to do justice in a particular case”. 7 

James W. Moore et al., Moore’s Federal Practice section 60.27 [2] at 60 – 

295 (1983); Martinez-McBean v. Government, 562 F. 2d 908, 911 (1977). 

In the instant case, the “Letters” from USAC made clear that the 

decision to disqualify Basic from receiving payment for services provided 

under the contract was the direct result of a conflict that was created by the 

VIDOE, when it took action that compromised the competitive bidding 

process. The VIDOE’s wrongful conduct provided a sufficiently 

extraordinary and special circumstance so as to justify relief under Rule 60 

(b)(6).  

Basic has consistently asserted that implicit in the contract (between 

Basic and VIDOE) was the promise that the VIDOE would do nothing that 

would cause non-payment.  This Supreme Court, in the previous appeal, 

has agreed that the issue of good faith and fair dealing has always been 

squarely before the Superior Court.  What also should now seem clear is 
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that the “Letters” provided sufficient grounds to defeat a motion for 

summary judgment and that they also provided a sufficient reason to 

reopen the judgment in the interest of justice. The “Letters” and testimony 

that will be produced concerning the breach are sufficient to carry the 

burden entitling Basic to the payment of its invoices by the VIDOE for 

beach of the implied covenants of good faith and fair dealing. The Superior 

Court, in our opinion, did not strike a proper balance between the 

conflicting principles that litigation must be brought to an end and the 

principal that justice must be done. Basic believes that on the record, the 

Superior Court should have granted relief from operation of the order 

granting summary judgment and that the failure to do so was a missed 

opportunity to do justice and was an abuse of discretion. 

Justice, at a minimum, required a formal hearing so that admissible 

evidence could be produced in order to determine the appropriateness of 

the relief sought. District Court of the Virgin Islands v. Government of the 

Virgin Islands, 961 F. Supp 122 (1997). It is submitted that in the interest of 

justice the Superior Court’s denial of the motion for relief from the judgment 

or order should be reversed. To find otherwise would permit the 

government to profit and Basic Services to suffer damage caused by  

conduct of the VIDOE in creating a conflict of interest and failure to timely 
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disclose that conflict. The facts disclosed in the “Letters” amount to 

extraordinary circumstances justifying relief. 

 

The Superior Court erred in denying  
relief to Basic under Rule 60 (b)(2) 
 

Appellant, Basic Services, initially moved the court on May 3, 2018 

for relief from the order of the Superior Court granting summary judgment 

in favor of the VIDOE. A renewed motion for relief was filed on June 17, 

2019 and a second renewed motion was filed on August 23, 2019 

(JA:342-345; 355-367). Each of these motions were based upon “Letters” 

received from the USAC that explained Basic’s disqualification from 

receiving payment under the E Rate Program. These “Letters” made clear 

that the wrongful action of the VI DOE caused the nonpayment.  

The motion for relief and each iteration of that motion argued that 

“Rule 60 (b)(6) with its catchall that permits the court to grant relief from the 

operation of a judgment ‘for any other reason that justifies relief’ or Rule 60 

(b)(2) because of newly discovered evidence, provided adequate grounds 

upon which the court, in the interest of justice, should permit Basic Services 

to be heard on the merits. Basic argued that the “Letters” provided 

sufficient extraordinary and special circumstances justifying relief under 
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each subsection of the rule.” Lucan Corp., Inc. v. Robert Merwin & Co.,Inc., 

2008 WL 901492 (V.I. Jan 7, 2008); Page v. Schweiker, 786 F. 2d 150, 158 

(3d Cir.1986); Sawka v. Healtheast, Inc., 989 F.2d 138, 140-41 (3d Cir. 

1993); Judi's of St. Croix Car Rental v. Weston, 49 V.I. 396 (2008).  

“Newly discovered evidence” refers to evidence of facts in existence 

at the time of trial of which the aggrieved party was excusably ignorant.  

Bohus v. Beloff, 950 F.2d 919, 930 (3d Cir.1991).  Thus, the evidence 

presented must have been discovered after trial and the failure to learn 

must not have been caused by a lack of diligence.  United States v. 

Meyers, 484 F.2d 113, 116 (3d Cir. 1973).  Moreover, the evidence must 

be material to the issues involved, not merely cumulative or impeaching, 

and must be of such a nature that it would probably change the outcome of 

the trial.  Id.  “The movant under Rule 60(b) bears a heavy burden which 

requires more than a showing of potential significance of the new 

evidence.”  Bohus, 950 F.2d at 930.  In Stridiron, the Third Circuit granted 

the defendant’s Rule 60(b)(2) motion where it was shown that Plaintiff 

made a serious misrepresentation during discovery concerning information 

that was uniquely within plaintiff’s knowledge, causing defendant 

substantial delay in discovery to obtain this information.  Stridiron v. 

Stridiron, 698 F.2d 204, 207 (3d Cir. 1983).   



 

25 
 

In denying Basic’s motion for relief, the Superior Court agreed that 

Rule 60(b) created “the only proper route for granting relief from the 

judgment” in question. After making this finding the court went about to list 

a number of reasons that, in its view, made the grant of relief inappropriate. 

First, as previously discussed, the court erroneously disregarded 

subdivision (b)(6) because of the order of arguments made in Basic’s 

motion for relief, and because of the court’s view that this relief was not 

available because of “choices they made in prior litigation”.  

The court also determined that the following other reasons justify 

denial of the requested relief: 

(1)  The “Letters” were not newly discovered evidence; 

(2)  Boldly charging VIDOE with insider knowledge of USAC’s 

investigation does not support the argument that Basic could not with due 

diligence find out the information; 

(3)  the failure of Basic to ask the court for a continuance to 

respond to the motion of the VIDOE, pending a decision of the USAC, 

warranted the denial of the requested relief; 

(4)  Assuming Basic was ignorant that its own employee was also 

in a position to hand Basic a lucrative government contract, the court did 

not see how such information was uniquely within the government’s 
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knowledge and not uncoverable through Basic’s ability to depose its own 

and former employee and to uncover the appointment to the contract 

selection committee. 

 

The Court was Wrong. 

It is respectfully submitted that the court committed reversible error 

when it failed to strike a proper balance between the desire for finality of its 

judgment and its over-arching duty to do justice. If the court had reasonable 

and legitimate questions as to the appropriateness of granting relief, the 

proper course was not to deny relief, but to order a hearing and permit 

Basic, after additional discovery, to present facts through testimony and 

other admissible evidence that justice required the grant of the relief. The 

appropriate action was certainly not to punish Basic for not asking for a 

continuance. District Court of the V.I. v. Govt. of the V.I., 961 F. Supp. 122 

(1997). 

  Basic, during the discovery process learned that none of the 

invoices in question were accepted and certified by the VIDOE and 

transmitted to the USAC, within the time required by the E Rate program. 

Basic did not suspect or have knowledge of any other fact that could have 

been responsible for the non-payment. It is for that reason that Basic 
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cross-moved for summary judgment. Basic erroneously believed that the 

only possible thing the VIDOE could have done wrong was related to its 

untimely action. Basic was admittedly aware that the VIDOE had hired its 

part-time employee, however, nothing in rule 26 disclosures or written 

discovery put Basic on notice that the VIDOE appointed that employee to 

the bid evaluation committee. There was never any indication of the need 

to depose witnesses concerning an issue that was never raised. This 

information, concerning the members of the Bid Evaluation Committee was 

information that was in the exclusive knowledge of the VIDOE. Basic was 

never “Boldly charging VIDOE with insider knowledge of USAC’s 

investigation” as the Superior Court noted in its denial decision. Basic has 

alleged, however, that the VIDOE knew and failed to disclose to Basic that 

it had appointed a former employee of Basic to the Bid committee, where it 

knew or should have known that doing so could provide a potential basis 

for the denial of payment under the contract.  

 Although the “Letters” were not newly discovered evidence, existing 

before the grant of summary judgment, the information contained in the 

“Letters” concerning placing a former part-time employee of Basic on the 

bid review committee and creating a conflict of interest, were facts existing 

before the judgment that were newly discovered.  Because the information 
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contained in the “Letters” was material and outcome determinative it should 

also be clear that the standards for relief under Rule 60(b)(2) were met. For 

the reasons argued and urged in the motions, made to the Superior Court, 

Basic has presented all that was required for relief, whether under authority 

of subdivision (b)(2)’s “newly discovered evidence” or “for any other reason 

that justifies relief” under subdivision (b)(6), and its “grand reservoir of 

equitable power to do justice in a particular case”.  The Superior Court 

erred in denying Basic’s motion for relief. 

 

CONCLUSION 

 For the aforegoing reasons and their combined effect, Appellant 

requests this Honorable Court issue an order reversing the Superior Court 

order dated December 10, 2020, that denied Basic’s Motion for Relief from 

Judgment under Rule 60(b) of the Virgin Islands Rules of Civil Procedure.  

 

DATED: 02/14/2021   /s/Robert L. King, Esq.____________  
      KING & KING LAW, P.C, 
      5043 Norre Gade Suite 2 
      St. Thomas, Virgin Islands 00801-2768 
      Tel. (340) 776-1014 Fax (833)745-5551 
      VIB No. 188 
      Attorney for Appellant  
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